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§ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S ~_ REGION 8 :
S prat® 999 18™ STREET - SUITE 300
DENVER, CO 80202-2466
Phone 800-227-8917

http:/iwww.epa.goviregion08
- Ref: SENF-L SEP 2 8 2005

CERTIFIED MAIL # “too4 2510 D000 354§ G2LO
RETURN RECEIPT REQUESTED

Mr. James L. Riney, Registered Agent
Texas Mexican Railway Company
P.O.Box 419

1200 Washington Street

Laredo, TX 78040

Re: Texas Mexican Railway Company
Complaint, Compliance Order, and
~ Notice of Opportunity for Hearing

Dear Mr. Riney:

The enclosed document is a Complaint, Compliance Order, and Notice of Opportunity for
Hearing (complaint) alleging violations of the Hazardous Waste Regulations of the Texas
Administrative Code. Texas Mexican Railway Company (Texas Mexican) should carefully read
the complaint soon, since it describes its rights and responsibilities in this matter as well as
EPA’s authority, the factual basis of the violations, and the background for the proposed
penalties. Also enclosed is a copy of the Consolidated Rules of Practice that govern these
- proceedings, as well as an information sheet about the Small Business Regulatory Fairness Act.

Texas Mexican is required to take action within 30 calendar days of your receipt of
this Order to avoid the possibility of having a default judgment entered against it and the
imposition of the penalty amount proposed in the complaint.

Whether or not Texas Mexican requests a hearing, we encourage an informal conference
with EPA concerning the alleged violations in an effort to negotiate a settlement. Texas Mexican
may wish to appear at an informal conference and/or be represented by legal counsel. To arrange
for such a conference, Texas Mexican should contact Jim Eppers, Enforcement Attorney, Legal
Enforcement Program, at the number provided below. Request for such a conference does not
extend the 30 calendar day period during which a request for hearing must be submitted.
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If Texas Mexican has technical questions relating to this matter, the person most
knowledgeable on my staff is Eric Johnson, Technical Enforcement Program, at 1-800-227-8917
ext. 6357 or (303) 312-6357. For legal questions, the person most knowledgeable on my staff is
Jim Eppers at 1-800-227-8917 ext. 6893 or (303) 312- 6893. Mr. Johnson and Mr. Eppers can
also be reached at the following addresses:

Eric Johnson (Mail Code 8ENF-RC)
U.S. EPA Region 8

999 18% Street, Suite 300

Denver, Colorado 80202-2466, or

Jim Eppers (Mail Code 8ENF-L)
Enforcement Attorney

U.S. EPA Region 8

999 18™ Street, Suite 300
Denver, Colorado 80202-2466.

We urge Texas Mexican’s prompt attention to this matter.

Sincerely,

Carol Rushin

Assistant Regional Administrator

Office of Enforcement, Compliance
and Environmental Justice

Enclosures:
Proposed Administrative Order
and Opportunity to Request Hearing
40 C.F.R. Part 22 _
U.S. EPA Small Business Resources Fact Sheet

cc: Chester Cully, Kansas City Southern Railway (certified, with all enclosures)
' Rose Luna-Pirtle, TCEQ (with all enclosures)
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION S 2005 SEP 28 PH 3: 27
Docket No. RCRA—08—2005—0003

-In the Matter of: )
)
Texas Mexican Railway Company, ) COMPLAINT, COMPLIANCE ORDER,
a Texas corporation ) AND NOTICE OF OPPORTUNITY FOR
: ) HEARING
Respondent. )
INTRODUCTION

This civil administrative enforcement action is authorized by Congress in section 3008(a)
of the Solid Waste Disposal Act, also known as the Resource Conservation and Recovery
Act of 1976, as amended (RCRA or the Act), 42 U.S.C. § 6928(a). The rules for this

' proceeding are the “Consolidated Rules of Practice Governing the Administrative

Assessment of Civil Penalties, Issuance of Compliance or Corrective Action Orders and
the Revocation, Termination or Suspension of Permits (“Rules of Practice™),”
40 C.F.R. part 22, a copy of which is enclosed.

The undersigned Region 8 United States Environmental Protection Agency (EPA) official
has been properly delegated the authority to issue this Complaint, Compliance Order, and
Notice of Opportunity for Hearing (complaint).

EPA alleges that Texas Mexican Railway Company (Respondent) has violated the Texas
Administrative Code and proposes the assessment of a civil penalty and compliance
measures, as more fully explained below. :

NOTICE OF OPPORTUNITY FOR A HEARING
Respondent has the right to a public hearing before an administrative law judge to |
disagree with any factual allegation made by EPA in the complaint, the appropnateness of.

the proposed penalty, or to present the grounds for any legal defense it may have.

To disagree with the complaint and assert its right to a hearing, Respondent must file a
written answer (and one copy) with the Region 8 Hearing Clerk at the following address:
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Region 8 Hearing Cvlerk
999 18" Street; Suite 300 (8RC)
Denver, Colorado 80202

within 30 calendar days of receiving this complaint. The answer must clearly admit, deny
or explain the factual allegations of the complaint, the grounds for any defense, the facts
you may dispute, and your specific request for a public hearing. Please see section 22.15
of the Rules of Practice for a complete description of what must be in the answer.
FAILURE TO FILE AN ANSWER AND REQUEST FOR HEARING WITHIN 30
CALENDAR DAYS MAY WAIVE RESPONDENT’S RIGHT TO DISAGREE
WITH THE ALLEGATIONS OR PROPOSED PENALTY, AND RESULT IN A
DEFAULT JUDGMENT AND ASSESSMENT OF THE PENALTY PROPOSED
IN THE COMPLAINT, OR UP TO THE MAXIMUM AUTHORIZED BY THE
ACT. :

QUICK RESOLUTION

‘Respondent may resolve this proceeding at any time by complying with the requirements

of paragraphs 21 and 22 below and paying the penalty amount proposed in the complaint.
Such action to comply and make payment need not contain any response to, or admission
of, the allegations in the complaint. However, such action to comply and make payment
constitutes a waiver of Respondent’s right to contest the allegations and to appeal the
final order. See section 22.18 of the Consolidated Rules of Practice for a full explanation
of the quick resolution process. Payment of the penalty in this matter does not relieve
respondent of its obligation to perform the activities required by the compliance order.

SETTLEMENT NEGOTIATIONS
EPA encourages discussing whether cases can be settled through informal settlement

conferences. If you want to pursue the possibility of settling this matter, or have any
other questions, contact James Eppers, Senior Enforcement Attorney, at [1-800-227-8917

‘extension 6893 or 303-312-6893] or at the address identified in paragraph 18 herein.

Please note that calling Mr. Eppers or requesting a settlement conference does NOT
delay the running of the 30 day period for filing an answer and requestinga
hearing. '

GENERAL ALLEGATIONS
The following general allegations apply to all times relevant to this action:
On.September 11, 2000, pursuant to authority under section 3006(b) of RCRA,

42 U.S.C. § 6926(b), the U.S. EPA Administrator granted to the State of Texas final
authorization to administer and enforce a hazardous waste program under RCRA. Under
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10. -

11.

12.

13.

14.

15.

16.

the Texas Solid Waste Disposal Act (codified in chapter 361 of the Texas Health and
Safety Code), the Texas Natural Resource Conservation Commission (TNRCC) has
primary respounsibility for administration of laws and regulations concerning hazardous
waste. 65 Fed. Reg., No. 135 pg. 43247 (July 13, 2000).

Pursuant to sections 3008(a) and (g) and 3006(g) of RCRA 42 U.S.C. §§ 6928(a) and (g)
and 6926(g), EPA may enforce the federally approved Texas hazardous waste program by
issuing an order assessing a civil penalty for any past or current violations of RCRA and
requiring immediate compliance.

The U.S. EPA has provided notice to the State of Texas of this complaint, and the

" administrative action proposed.

On October 15, 1982, Texas Mexican Railway Company submitted a notification of

hazardous waste activity to U.S. EPA in accordance with the requirements of section
3010(a) of RCRA, 42 U.S.C. § 6930(a). In this notification, Texas Mexican Ra11way
Company identified itself as a transporter of hazardous waste.

Section 335.11(g)(1) of the Texas Administrative Code provides, in part, that transporters
who transport hazardous waste out of the United States shall indicate on the manifest,
required by section 335.11 of the Texas Administrative Code, the date the hazardous
waste left the United States.

Between September 28, 2000 and July 29, 2003, Respondent accepted from CF&I Steel,
L.P. d/b/a Rocky Mountain Steel Mills hundreds of shipments of hazardous waste, as
defined in section 1004(5) of RCRA, 42. U.S.C. § 6903(5) and title 30, part 1, chapter
335, subchapter R, rule 335.504(2) of the Texas Administrative Code, each accompamed
by a specific manifest, as required by section 335.10 of the Texas Administrative Code,
and transported each specifically identified load of hazardous waste outside the United
States and into Mexico.

Attachment 1 is enclosed and incorporated herein and lists the manifests on which
Respondent failed to identify the date the hazardous waste left the United States.

The Respondent is Texas Mexican Railway Company, which is and was at all times
relevant to this complaint a statutory corporation incorporated in 1875 under the law of
the State of Texas, and the owner and operator of a railway between the Kansas City
Southern Railway Company at Beaumont, Texas and TFM, S.A. de E.V. at Nuevo
Laredo, Mexico.

Respondent is a “person” as defined at section 1004(‘15) of RCRA, 42 U.S.C. § 6903(15)
and title 30 part 1 chapter 3 rule §3.2 (25) of the Texas Administrative Code.
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17.

18.

19.

Respondent violated section 335.11(g)(1) of the Texas Administrative Code for failing,
on numerous occasions, to indicate on the manifest the date the hazardous waste left the
United States. Each such manifest represents a separate violation of a U.S. EPA
authorized State hazardous waste program, and consequently, a violation of subchapter Il
of RCRA, 42 U.S.C. § 6921, et.al., subjecting Respondent to the assessment of civil
penalties, as provided for in section 3008(a) of RCRA, 42 U.S.C. § 6928(a). Attachment
1 to this complaint lists each of those manifests with the omission. '

"PROPOSED CIVIL PENALTY

" Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), authorizes EPA to assess écivil

penalty of up to $25,000 per day for each violation whenever a person violates any
requirement of subchapter Il of RCRA, 42 U.S.C. § 6921, et. al. This amount increases
to $27,500 per day for violations occurring on and after January 31, 1997 (See 40 C.F.R.

~ part 19) and further increases to $32,500 per day for each violation occurring on or after

March 16, 2004. The Act requires EPA to take into account the following factors in
assessing a civil penalty: the seriousness of the violation and any good faith efforts of the
Respondent to comply with applicable statutory and regulatory requirements.

42 U.S.C. § 6928(a)(3). The penalty proposed below takes into account the statutory
factors and was calculated in accordance with EPA’s RCRA Civil Penalty Policy (June
2003). This policy is used by EPA to provide a rational and consistent application of the
statutory factors to the facts and circumstances of a specific case. The reasoning behind
this penalty is detailed in the penalty calculation for this case, incorporated herein and
enclosed as Attachment 2. '

In light of the statutory factors and the specific facts of this case, Coinplainant proposes
that Respondent be assessed a civil penalty of forty-three thousand and ten dollars
($43,010) for the violations alleged in this Complaint as explained below:

Respondent shall pay this penalty by certified check or money order, payable to
“Treasurer, the United States of America,” and remit to:

U.S. Environmental Protection Agency, Region 8
(Regional Hearing Clerk)

P.0. Box 360859M

Pittsburgh, PA 15251.
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19.

20.

21.

A copy of the check shall be sent to:

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 8
999 18" Street, Suite 300

Denver, Colorado 80202-2466

and

James H. Eppers 8ENF-L
Legal Enforcement Program

' U.S. Environmental Protection Agency, Region 8

999 18% Street, Suite 300
Denver, Colorado 80202-2466.

A transmittal letter identifying this complaint shall accompany the remittance and the
copy of the check. ' ,

The administrative law judge is not bound by EPA’s penalty policy or the penalty
proposed by EPA, and may assess a penalty above the proposed amount, up to the
$27,500 per day per violation authorized in the statute.

RESERVATION OF RIGHTS

This complaint does not constitute a waiver, suspension, or modification of the
requirements of any applicable provision of the Act or the RCRA regulations
implementing the Act, which remain in full force and effect. Issuance of this complaint is
not an election by the EPA to forego any civil or any criminal action otherwise authorized
under the Act. ' ’

COMPLIANCE ORDER
Pursuant to authority under section 3008(a) of RCRA, 42 US.C. § 6928(a), Respondent

is hereby ordered to immediately, and at all times, comply with section 335.1 1(g)(1) of
the Texas Administrative Code.
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22.

Within thirty (30) days of receipt of this Complamt Comphance Order, and Notice of
Opportunity for Hearing, Respondent shall submit to EPA a written, detailed description
of the steps that will be taken to ensure Respondent’s future compliance with Section
335.11(g)(1) of the Texas Administrative Code (accompanied by a copy of any
appropriate supporting documentation), and written confirmation of its compliance with
those requirements. The submission referred to above shall be sent to :

Eric Johnson 8ENF-RC

Technical Enforcement Program

U. S. Environmental Protection Agency, Region 8
999 18" Street Suite 300

Denver, CO 80202-2466.

Tssued this 925’ day of ‘Q_um 2005.

Carol Rushin
Assistant Regional Administrator-
Office of Enforcement, Compliance,
and Environmental Justice -
U.S. EPA, Region 8
. 999 18th Street, Suite 300
Denver, CO 80202-2466
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Violations of Manifest Requirements
Texas Regulation: TX Administrative Code
Title 30, Part 1, Chapter 335
Subchapter A, Rule 335.11(g) (1)
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Railway
Railway
Railway
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Railway
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Railway
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Railway
Railway
Railway
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Railway
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Co.
Co.
Co.
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Co.
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Co.
Co.
Co.
Co.
Co.
" Co.
Co.
Co.
Co.
Co.

12/21/00

12/21/00
12/28/00
12/28/00
01/08/01
01/08/01
01/08/01
01/09/01
01/16/01
01/16/01
01/17/01
01/17/01
01/23/01

01/23/01

01/23/01
01/23/01
01/29/01
01/29/01
01/31/01
01/31/01
02/09/01
02/09/01
02/12/01
02/12/01
02/16/01
02/16/01
02/28/01
02/28/01
03/07/01
03/07/01
03/09/01
03/09/01
03/19/01
03/19/01

03/21/01

03/21/01
03/21/01

03/21/01

03/26/01
04/06/01
04/11/01
04/11/01
04/16/01
04/16/01
04/20/01
04/20/01
04/23/01

04/23/01

CO
CO
Cco
CoO
CO
CO
CO
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CO
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Co
CO
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- CO
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CO
CO
Co
CO
CoO
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Co
Cco
CO
CO
Cco
CO
CO
CO
Co
CO
CO
CO
CO
CO
CcO
(610)
CO
Co
CO
CO
CO
Cco
cO
co
co
CO
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01816
01819
01820
01821
01822
01823
01824
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01828
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01831
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90.
o1.
92.
93.
94.
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114.
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Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican

Mexican

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Railway

Railway-

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

-Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
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Co.
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Co.
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Co.
Co.
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Co.
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Co.
Co.
Co.
Co.
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04/27/01
04/27/01
05/08/01
05/08/01
05/09/01
05/09/01
05/11.01
05/11/01
05/15/01
05/21/01

05/24/01

05/24/01
05/29/01
05/29/01
05/29/01
06/01/01
06/01/01
06/04/01
06/04/01
06/08/01
06/08/01
06/12/01
06/12/01
06/18/01
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06/22/01
06/25/01
06/25/01
07/02/01
07/02/01
07/12/01
07/12/01
07/10/01
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07/10/01
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07/17/01
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07/25/01

07/25/01
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.08/01/01

08/06/01
08/06/01
08/10/01
08/10/01
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CO
CO
Co
CO
CO
CcO

- Co

CO
CO
CO
CO
Co

o
co

Co
CO
Cco
CO
Co
Co
Co
Co
CO
Co
CO
Cco
CO
Cco
CO

- COo

co
CO
CO

- CO

Cco
co
CO
CcO
CoO
co
co
CoO
Cco
CO

- CO
CO.

01849
01850
01851
01852
01853
01854
01855
01856
01858
01859
01860
01961
01863
01864
01865
01866
01867
01868
01869
01870
01871
01872
01873
01875
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01877
01878
01879
01880
01881
01882
01883-1
01883
01884
01885
01886
01887
01888
01890
01891
01892
01893
01894
01895
01896
01897
01898
01899
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144,
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151.
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Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
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Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
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Mexican
Mexican
Mexican
Mexican
Mexican
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Mexican
Mexican
Mexican
Mexican
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Mexican
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Mexican
Mexican
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Mexican
Mexican
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Mexican
Mexican
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Mexican
Mexican
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Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
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Railway
Railway
Railway
Railway
Railway
Railway
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Railway
Railway
Railway
Railway
Railway
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Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
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Co.
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Co.
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Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

08/13/01
08/20/01
08/20/01
08/23/01
08/23/01
08/28/01
08/28/01
08/30/01
09/05/01
09/05/01
09/07/01
09/07/01
09/17/01
09/17/01
09/19/01
09/19/01
09/26/01
09/26/01
09/26/01
09/26/01

09/28/01

09/28/01
10/03/01
10/03/01
10/10/01
10/10/01
10/12/01
10/12/01
10/07/01
10/18/01
10/18/01

10/22/01

10/22/01
10/29/01
11/05/01
11/05/01

-11/05/01

11/05/01
11/05/01
11/05/01
11/08/01
11/08/01
11/12/01
11/15/01
11/15/01
11/15/01
11/27/01
11/27/01

CO
CO
CO
CO

"CO

CO
co
Co
Co
Co
CO
Co
CO
Co
co
CO
Co

'CO

Co
CO
CO
Co
CO
Co
CO
CoO
Co
CO
co
CO
CO
co
Cco

CO

Co
Cco
CO
Co
Co
CO
Cco
Co
Cco
CO
CO
CO
Cco
CO

01900
01901
01902
01903
01904
01905
01906
01908
01909
01910
01911
01912
01913
01914
01915
01916
01916-1
01917
01918
01919
01920
01921
01922
01923
01924
01925
01926
01927
01929
01930
01931
01932
01933
01934
01935
01936
01937
01938
01939
01940
01941
01942
01943
01944
01945
01946
01948
01949
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185.
186.
187.
188.
189.
190.
191.
192.
193.
194.
195.
196.
197.
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.
1208.
209.
210.
211.
212.
213.
214,
215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.

Texas
Texas
Texas
Texas

Texas:

Texas
Texas
Texas
Texas
Texas

Texas

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

‘Mexican

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Rallway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.-
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

11/27/01
11/27/01
11/30/01
11/30/01
12/05/01
12/05/01
12/11/01
12/11/01
12/14/01
12/14/01
12/17/01
12/17/01
12/18/01
12/18/01
12/21/01
12/31/01
12/31/01
01/02/02
01/02/02
01/07/02
01/07/02
01/09/02

- 01/09/02

01/11/02
01/11/02
01/16/02
01/16/02
01/22/02
01/22/02
01/24/02
01/24/02
01/29/02
01/31/02
01/31/02

- 01/31/02
02/06/02

02/06/02
02/11/02
02/11/02
02/15/02
02/15/02
02/15/02
02/15/02

- 02/19/02

02/19/02
02/22/02
02/22/02
02/27/02

CO
CoO
CoO
CO
CO
CO
CO
CO
co
CO
CO
CO
CoO
CoO
CO
Cco
CO
Co
Cco
CO
co
CO
Cco

- CO

CO
CO
Co
CO
CO
CO
CO
CoO
Co
CO
CoO
Co
CoO
Co
CoO
CO
Cco
COo
CO

- CO

CcO
CO
CO
Cco

01950
01951
01952
01953
01954
01955
01956
01957
01958
01959
01960
01961
01962
01963
01965
01966
01967
02801
02802
02803
02804
02805
02806
02807
02808
02809
02810
02811
02812
02813
02814
02815

02817

02818
02819
02820
02821
02822

02823

02824
02825
02826
02827
02828
02829
02830
02831
02832
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233,
234.
235.
236.
237.
238.
239.
240.
241.
242.
243,
244.
245.
246.
247.
248.
249.
250.
251.
252.
253.
254.
255.
256.
257.
258.
259.
260.
- 261.
262.
263.
264.
265.
266.
267.
268.
269.
270.
271.
272.
273.
274.
275.
276.
277.
278.
279.
280.

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

"Texas

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Railway

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

02/27/02
02/27/02
02/27/02
03/05/02
03/05/02
03/11/02
03/11/02
03/13/02
03/13/02
03/13/02
03/20/02
03/20/02
03/20/02
03/20/02
03/27/02
03/28/02
03/28/02

1 04/03/02

04/03/02
04/08/02
04/08/02
04/08/02
04/08/02
04/12/02
04/12/02
04/19/02
04/19/02
04/24/02
04/24/02
04/24/02
04/24/02

05/02/02

05/02/02
05/06/02
05/06/02

- 05/15/02

05/15/02
05/21/02
05/21/02
05/22/02
05/31/02
05/31/02
05/31/02
05/31/02
06/05/02
06/05/02
06/05/02
06/05/02

o
co
co
co
co
Co
co
co
o
co
co
o
co
co
co
co
o
co
co
co
co
co
co
co
Cco
co
co
co
co
co
co
co
co
co
co
co
co
Co
co
co
co
co

co

CoO
CO
Cco
6{0)
co

02833
02834
02835
02836
02837
02838
02839
02840
02841
02842
02843
02844
02845
02846
02848
02849
02850
02851
02852
02853
02854
02855
02856
02857
02858

02859

02860
02861
02862
02863
02864
02865
02866
02867
02868
02869
02870
02871
02872
02873
02874
02875
02876
02877
02878
02879
02880
02881
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281.
282.
283.
284 .
285.
286.
287.
288.
289.
'290.
291.
292.
293.
294,
295.
2%86.
297.
298.
299,
300.
301.
302.
303.
304.
305..
306.
307.
308.
309.
310.
311.
312.
313.
314.
315.
316.
317.
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.
328.

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

-Texas

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Mexican’

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexlican
Mexican
Mexican
Mexican
Mexican

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Raillway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co..
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

06/13/02
06/13/02
06/13/02
06/13/02
06/21/02
06/21/02
06/25/02
06/25/02
06/25/02
06/25/02
06/28/02

07/01/02

07/01/02
07/09/02

- 07/09/02

07/10/02
07/10/02

07/12/02

07/12/02
07/18/02

07/18/02
.07/22/02

07/22/02
07/31/02

-07/31/02

07/31/02
07/31/02
08/01/02
08/01/02

08/06/02 -

08/06/02
08/12/02
08/12/02

08/14/02

08/14/02
08/20/02
08/20/02
08/22/02
08/22/02
08/27/02
08/27/02
09/04/02
09/04/02
09/05/02
09/05/02
09/09/02
09/09/02
09/11/02

CO
Co
CO
CO
Cco
CO
Cco
10)
Cco
CO
CO
Cco
Cco
CO
CO
Cco
Cco
co
Co
Co
CcoO
CO
Co
Co
CO
CO
CO
CO
CO
610)
CO
co
CO
CoO
co
CO
Cco
CO
‘CO
Cco
co
CcO
CcoO

co

co
COo
Co
CcoO

02883
02884
02885
02886
02887

02888

02889
02890
02891
02892
02893
02894
02895
02896 -
02897
02898
02899
02900
02901
02902
02903
02904
02905
02906
02907
02908
02909
02910
02911
02912
02913
02914
02915
02916
02917
02918
02919
02920
02921
02922
02923
02924
02925
02926
02927
02928
02929
02930
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329.
330.
331.
332.
333.
334.
335.
336.
337.
338.
339.
340.
341.
342.
343.
344.
345.
346.
347.
348.
349.
350.
351.
352.
353.
354.
355.
356.
357.
358.
369.
360.
361.
362.
363.
364.
365.
366.
367.
. 368.
- 369.
370.
371.
372.
373.
374.
- 375.
376.

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

"Mexican

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Mexican’

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Mexican

Mexican
Mexican
Mexican
Mexican

Mexican

Mexican
Mexican
Mexican
Mexican
Mexican

Railway
Railway
Railway
Railway
Railway
Railway
Railway

Railway

Railway
Railway
Railway
Railway
Railway
Railway
Railway

Railway

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Railway

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
‘Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

09/11/02

- 09/17/02

09/17/02
09/20/02
09/20/02
09/25/02
09/25/02
09/30/02

09/30/02

10/09/02
10/14/02

10/14/02.

10/21/02
10/21/02
10/21/02
10/21/02
10/23/02

10/23/02-

10/30/02
10/30/02
12/16/02
12/16/02
12/16/02
12/16/02
12/19/02
12/19/02
12/29/02
12/29/02
12/30/02
12/30/02
01/03/03

01/03/03.

01/08/03
01/13/03
01/13/03
01/17/03
01/17/03
01/20/03
01/20/03
01/22/03
01/22/03
01/27/03

01/28/03

01/28/03
02/04/03
02/04/03
02/04/03
02/04/03

CoO
CO
Co
CO
CO
CO
CO
CO
CO
COo
CO
CO
CO
Co
CO
CO
Cco
CcO
Cco
CO
Co
Cco
co
co
CO
Cco

o

CO
CO
CO
Co
co

CO.

CO
CO
Cco
CO
Co
CO
CO
CcO
Cco
CoO
CO
Co
Cco
CO
CO

02931
02932
02933
02934
02935
02936
02937
02938
02940
02944
02945
02946

02947

02948
02949
02950
02951
02952
02953
02956
02973
02974
02975
02976
02977
02978
02979
02980
02981
02982
03801
03802
03803
03804
03805
03806
03807
03808
03809

‘03810

03811
03812
03813
03814
03815
03816
03817
03818
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377.
378.
379.
380.
381.
382.
383.
384.
385.
386.
387.
388.
389.

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican
Mexican

Railway
Railway
Railway
Railway

Railway’

Railway
Railway
Railway
Railway
Railway
Railway
Railway
Railway

Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.
Co.

02/10/03
02/10/03
02/14/03
02/18/03
02/18/03
02/18/03
02/21/03
02/21/03
02/26/03
03/05/03

07/15/03
07/15/03"

07/29/03

- CO

CO

CO
CO
Co
Cco
Co
Co
Cco
co
Co
co

03819
03820
03821
03822
03823
03824
03825
03826
03827
03827
03886
03887
03893 -

ATTACHMENT 1



| ATTACHMENT 2
NARRATIVE EXPLANATION TO SUPPORT $43,010 PENALTY FOR:
TEXAS MEXICAN RAILWAY COMPANY

Pursuant to Section 3008 (a) (3) and (g) of RCRA, 42 U.S.C.
§ 6928 (a) (3) and (g), EPA prdposes the assessment of a civil
penalty in the amount of $43,010 against Texas Mexican Railway
Company (“Respondent”) for the following violation:

-+ VIOLATION #1 -

The Respondent violated Texas Administrative Code, Title 30,
Part 1, Chapter 335, Subchapter A, Rule 335.11(g) (1) by failing
to provide on 389 manifests (block #15) the date hazardous waste
left the United States to a foreign source (Mexico). ‘ '

1. Gravity Based Penalty: $330

Potential for Harm: Minor - Respondent’s failure to provide
the date on 389 manifests for hazardous waste shipped to a
foreign source constitutes a minor harm to the integrity of the
RCRA program. By signing manifests with the specified date that
hazardous waste left the United States, facilities demonstrate to
EPA that they are properly managing hazardous wastes from cradle-
to-grave, and are properly implementing the record-keeping aspect
of the RCRA requirements. The Respondent’s failure to date
manifests has a minor adverse effect on statutory or regulatory
purposes or procedures for implementing the RCRA program.

Extent of Deviation: Minor - By failing to date manifests
when hazardous waste left the United States, the Respondent
deviated from the regulatory requirements. Based on manifests
reviewed, the Respondent has implemented some ‘of the record-
keeping requirements as intended (i.e., signing and dating -
manifests after receipt of hazardous waste from the first
transporter), but failed to provide the required date that
hazardous wastes were shipped to a foreign source.

The Revised RCRA Civil Penalty Policy penalty assessment
matrix provides a range of penalty amounts in the minor potential
for harm/minor extent of deviation category. The penalty amounts
range from $110 to $549 for the first-day gravity-based
component. This vioclation was assessed $330 for the first-day
. gravity-based penalty.

2. Multiple/Multi-day Penalty: $42,680

; A multi-day penalty was assessed for a total period of 388
days of violation of these regulations (389 days of violation
minus one(l)). The Respondent was found to be in violation of
record-keeping aspects of the RCRA requirements. This violation



&

2

was found during 389 shipments of hazardous wastes between the
time period September 28, 2000 through July 29, 2003.

The Revised RCRA Civil Penalty Policy penalty assessment
matrix provides a fixed penalty amount in the minor potential for
harm/minor extent of deviation multiple/multi-day category. The
penalty amount is $110. Multi-day penalties are discretionary
for days 2-389 of violations designated minor/minor. This
violation was assessed using $330 for the gravity based penalty
and $110 for the multi-day penalty. The multi-day penalty was
calculated as follows: 388 days of violation x $110 = $42,680.

3. Adjustment Factors

The information currently available to EPA does not justify
use of discretionary adjustment factors to modify the assessed .
penalty amount. No evidence has been produced which indicates
either the demonstration, or lack of good faith, willingness,
negligence, or a history of noncompliance with respect to the
same violation. o ' '

4, Economic Benefit

The Facility appears to have gained no economic benefit from
this violation; i.e., the benefit, if any, was less than $2,500.

5. Penalty

$ 43,010

PREPARED BY: | f"‘/g%‘“’“‘ | afarfos

Eric R. Johnson Date
Environmental Scientist '
Technical Enforcement Program




PENALTY COMPUTATION WORKSHEET

Company Name: Texas Mexican Railway Company
Company Address: . P.O. Box 419

Regulation Violated:

Requirement Violated:

10.

11.

1200 Washington Street
Laredo, Texas 78040

335.11(qg) (1)

TX Admin. Code, Title 30, Part 1,
Chapter 335, Subchapter A, Rule

Failure to indicate on manifests the

date hazardous waste left the United

States

PENALTY AMOUNT FOR COMPLAINT

Gravity based penalty from 111F= 1 ol ks 15~ QO
(a) Potential fOr harmM. ... oo eeee e onnooanecness
(b) Extent of deViation ........ I

Select an amount from the appropriate multi-day
Mmatrix Cell. . v iiiiieeeioensnnecononsannssonans

Multiply line 2 by number of days of violation

MATIUS Lot o e oo e meeeesoesoenseesnsenoensanaenanans .

Add line 1 and line 3. ... iitiierivennnnassnss .
Percent decrease for good faith.................
Percent increase for willfulness/negligence .....
Percent increase for history of noncompliance...
Total lines 5 through 7.....; ........ b e e ;.

Multiply line 4 by line 8.......... ,...‘ ...... e

'Calculatebeconomic benefit..ee et it e ereneianns

Add lines 4, 9 and 10 for penalty amount to be
inserted into the complaint........cceviieieen.

$110 x 388
= $42,680

'$43,010



Texas Mexican Railway Company
Docket No. RCRA-08-2005-0003

CERTIFICATE OF SERVICE

I hereby certify that the original and one true copy of this Complaint, Compliance Order,
and Notice of Opportunity for Hearing were hand carried to the Regional Hearing Clerk, EPA
Region 8, 999 18" Street, Denver, Colorado, and that true coples were sent Certified Mail;
Return Receipt Requested to: : ,

Mr. James L. Riney, Registered Agent
Texas Mexican Railway Company
P.O.Box 419
1200 Washington Street
Laredo, TX 78040

and

Chester Culley
General Director
Kansas City Southern Railway Company
427 West 12" Street
Kansas City, MO 64121-9335.

Dated: q/l&’foff | V, ‘ W M

Jé\j.lth McTernan
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ENVIRONMENTAL PROTECTION .
AGENCY

40 CFR PART 22
{FRL~7855-6]

‘Clarification of Address for Documents
Filed With. EPA’s Environmental
Appeals Board

AGENCY: Environmental Protection
Agency (EPA).
AcTioN: Final rule.

SUMMARY: EPA is amending the :
regulations that pertain to filing appeals
and other documents with the
Environmental Appeals Board (EAB)

- under the Consolidated Rules of
Practice Governing the Administrative
Assessment of Civil Penalties and the
Revocation/Termination or Suspension
of Permits (CROP). Specifically, EPA is
amending two regulat.\ons that specify
the addresses where notices of appeal,
accompanying briefs, and other
documents must be filed, to provide that
any filings made through the U.S. mail
service must be addressed to the EAB’s
mailing address, and that any filings
made by hand-delivery or courier must
be made to the EAB’s hand-delivery

! address. The amendments are intended
to make the regulations consistent with
current Agency practice and to provide
clear guidance on the proper address to
use under various circumstances.
EFFECTIVE DATE: This final rule is
effective on December 28, 2004.

FOR FURTHER INFORMATION CONTACT:
Eurika Durr, Clerk of the Board. ~ -
Telephone number: (202) 233-0122. E-
mail: Durr.Eurika@epa.gov.
SUPPLEMENTARY INFORMATION: This
action.is directed to the public in




